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Draft Treaty establishing a Constitution for Europe

On the 18th June 2004, the EU’s 25 Heads of State or Government agreed a Treaty establishing a Constitution for Europe.  The Treaty will now have to be ratified by all 25 Member States before it comes into force.  At least 6 of the Member States will hold a referendum (including the UK).

· Background

· At the 2000 Nice Summit, EU leaders decided that there should be a deeper and wider debate on the future of the European Union (EU).  They then issued the Laeken declaration in 2001, in which they agreed to establish a Convention to consider the main issues concerning the EU’s future development and to identify possible responses.

· The Convention was made up of members from national governments, national parliaments, the European Parliament
, and the European Commission.

· After 17 months of work, the Convention agreed upon a draft Constitutional Treaty, which it presented to EU leaders on 18th July 2003.
· EU leaders then met in an Intergovernmental Conference (IGC), convened on 4th October 2003, to negotiate the final text.  At the closing IGC session, under the Italian Presidency, EU leaders failed to find agreement. 

· At an EU summit in March 2004, EU leaders agreed that the IGC should be formally reconvened by the Irish Presidency
. 
· Why has the EU written a Constitution?

The basic institutional structure of the EU was designed for the six original members.  This structure was already struggling to cope with 15 members and without reform it was recognised that the EU would not be able to work effectively, or worse, could come to a standstill with 25 or more members.

In addition, although the EU was moving into more and more policy areas it was seen as being remote from its citizens and EU leaders therefore decided that it was necessary to clarify what the EU should be doing and in which direction it should be headed.
· What is the Constitution?

· The Constitution is not technically a constitution at all (a contract between the state and its citizens), but a constitutional treaty (an agreement signed between sovereign states).

· It brings together the EU’s four existing treaties into one single text for the first time.

· It defines for the first time the areas where the EU can act and the areas that will remain the exclusive responsibility of Member States.

· It sets out the values and political objectives of the Union.

· What is in the Constitution?

Preamble 

The draft Constitution is introduced by a Preamble, which refers to the shared values and heritage of Europe.  There is a reference to Europe’s “cultural, religious and humanist” traditions, however, after much debate it was agreed not to include a reference to God or Christianity.
PART I

Establishment of the EU

The Constitution establishes the European Union on which Member States confer competences (powers) in order to achieve common objectives.  In order to achieve these objectives the Constitution says that these competences must be exercised “in the Community way”, which replaces the term federal, due to objections from the UK.

Respect of Member States’ identities

The Constitution states that the EU shall respect Member States’ “national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government.”
Citizenship

The concept of citizenship of the EU was established in the 1992 Maastricht Treaty.  The draft Constitution states that “every national of a Member State shall be a citizen of the Union” but it is explicit that citizenship of the EU is additional to national citizenship and does not replace it.

Division of power

The EU’s competences are to be governed by the principles of conferral, subsidiarity, and proportionality.  In non-EU jargon these terms can be defined as follows:

· Conferral is the principle that competences are conferred on the Union by the Member States via the Constitution and not by the Constitution itself;

· Subsidiarity is the principle that decisions should be taken at the most appropriate level of government, whether that is local, national or European;

· Proportionality is the principle that the scope and form of EU action shall not exceed what is necessary to achieve the objectives of the constitution.

Primacy over EU law

The draft Constitution spells out the fact that EU law has primacy over national law, which has in fact always been the case.  To highlight this fact, a declaration in the final text states that this article reflects Court of Justice case law.
Division of competences between the EU and Member States

The Constitution clearly sets out the EU’s competences in three categories: exclusive, shared, and supporting (see Annex 1).  There has been little change from existing Treaties, however there is an extension of EU competence in certain areas, most notably in the field of justice and home affairs.
Coordination of employment and economic policies

The Constitution states that Member States shall coordinate their economic policies within the EU and that the Council shall adopt broad guidelines for these policies.  This is the line with the existing European Employment framework policy.

Simplification of laws

The number of different kinds of EU legislation will be cut from 15 to 6 and they will be renamed in order to make them more understandable, e.g. “Regulations” will become “laws” and “Directives” will become “framework laws”. 

Common Foreign and Security Policy (CFSP)

There is not a great deal of change to the existing Treaties, with the EU maintaining competence in all areas of foreign policy and all questions relating to the Union’s security.  This includes the “progressive framing of a common defence policy”.  However, any steps towards this can only be taken if all Member States agree.

Regarding the implementation of the Common Foreign and Security Policy (CFSP):

· Any decisions on the implementation of CFSP must be adopted by unanimity

· There is a new “solidarity clause” which would allow the EU to act in the event of terrorist attacks or other catastrophes.

· The CFSP will provide an operational capability but this will only be used for peace-keeping, conflict prevention and strengthening international security in accordance with the principles of the United Nations Charter.  The operational capability for these tasks will also be undertaken using capabilities provided by the Member States, i.e. this will not be a European Army.

· The Constitution proposes the creation of a “European Armaments, Research and Military Capabilities Agency” to identify operational requirements.

· The draft Constitution makes it clear that EU policy will respect the NATO policy framework.

Voluntary withdrawal from the Union

There is a new clause to provide for any Member State to voluntarily withdraw from the European Union in accordance with its own constitutional requirements.

Protocol on Role of National Parliaments  

This is a new protocol, which formalises cooperation between the EU and national Member State parliaments.  It is designed to ensure that national parliaments are fully informed of and more engaged with EU legislation during its preparatory phase.  National parliaments are also given power regarding the principle of subsidiarity (see below).

Protocol on Subsidiarity and Proportionality 

This protocol lists several mechanisms to ensure that the principles of subsidiarity and proportionality are respected:

· The Commission must consult widely before proposing legislative acts and these consultations must take into account the regional and local dimension of the actions where appropriate.

· Any legislative proposal has to contain a detailed explanation of how it complies with the principles of subsidiarity and proportionality.

· If a third of national parliaments object to a Commission proposal on the grounds that it does not comply with the principle of subsidiarity then the Commission will have to review its proposal. 

· Member States and the Committee of the Regions are given the right to go the European Court of Justice if they believe the principle of subsidiarity has been breached.  It should be noted that individual regions have not been given this right.
Enhanced cooperation

As in previous Treaties, there is a provision that allows for some Member States to decide to integrate further in certain areas.  When this so-called “enhanced cooperation” procedure is being established it must be open to all Member States, and authorisation to proceed with it must be given by a unanimous Council decision.  Such groups, once formed, would be able to take their own decisions by QMV (Qualified Majority Voting) in certain circumstances.
Institutional Changes

The institutions of the EU remain the European Council, composed of Heads of State or Government of the EU; the Council, composed of ministers from each Member State; the European Parliament; the European Commission and the Court of Justice, with judges from each Member State.  It should be noted that the Committee of Regions and Economic and Social Committee remain advisory bodies and do not gain institutional status.

European Commission

The European Commission will consist of one Commissioner per Member State until 2014, after which the number of Commissioners will be reduced to correspond to two thirds of the number of Member States unless the European Council takes a unanimous decision to alter this number.

European Parliament

The European Parliament will increase its influence since the number of policy areas where it is co-legislator with the Council will be extended (to include agriculture and regional policy).  A limit on the number of seats of the European Parliament is set at 750.

President of the European Council 
The Constitution creates a new post of President of the European Council, who will be elected for a term of two and a half years, renewable once.  The President of the Council is responsible for chairing and driving forward the summit’s work.  This post will replace the much-criticised current system whereby the Presidency is held by Member States on a 6-month rotation system.

Qualified Majority Voting (QMV) in Council

A new simplified calculation of QMV will replace the system of weighted votes that is used at present.  As from 1 November 2009 QMV will be defined as at least 55% of the members of the Council, comprising at least 15 of them and representing Member States comprising at least 65% of the EU population.  A blocking minority will need at least 4 Council members.

EU Foreign Minister

The draft proposes creating a new role of EU Foreign Minister, who would be responsible for common foreign and security policy.  He or she would also be a Vice-President of the Commission and would be appointed by the European Council.  This role would combine the two existing external relations posts of High Representative for Common Foreign and Security Policy in the Council andCommissioner for External Relations, currently held by Javier Solana and Chris Patten respectively.
PART II

Charter of Fundamental Rights

The Charter of Fundamental Rights was agreed by Member States in Nice and has now been incorporated into the Constitution as Part II.  It defines rights in the following categories: dignity; freedoms; equality; solidarity, rights of EU citizens; and justice.  This includes a wide range of rights e.g. the right to life; the right to education; the right to strike; equality between men and women etc.

The British government fought for the insertion of an explanatory clause relating to the Charter.  This clause says that “the explanations drawn up as a way of providing guidance in the interpretation of the Charter of Fundamental Rights shall be given due regard in the courts of the Union and of the Member States”.  However, it remains to be seen how the Court of Justice will interpret the Charter.
Part III – Policies and implementation of Union actions

Part III deals with the functioning of the policies of the EU.  Much of this is lifted from the existing Treaties, however there are some changes.  

Extension of QMV

Qualified majority voting (QMV) is extended to a wide range of policy areas e.g. cohesion policy, social security and social protection.  QMV will also be extended in the field of justice and home affairs e.g. regarding police cooperation, and asylum and immigration.

Tax Harmonisation

Member States will continue to have a veto over tax policy, including the fight against cross border tax fraud.

European Public Prosecutor’s Office

The text of the draft Constitution does not create a European Public Prosecutor, who would be responsible for combating fraud and serious cross-border crime, but it does say that such a post can be established if all Member States agree.  

“Emergency Brakes”

In certain policy areas, such as social security, the Constitution introduces so-called “emergency brakes”.  This would allow national governments to block or delay decisions.

PART IV: General and Final Provisions

Part IV deals with general legal and final provisions.  This part includes an article which foresees that any revision of the Constitution would be done through a convention unless the Member States decide otherwise. 

Symbols of the Union

A new article lists the “symbols of the Union”.  These are: the EU flag, the anthem (Beethoven’s “Ode to Joy”), the motto of the Union – “United in diversity”, the euro as the currency of the Union and Europe Day on the 9th May.

Annex I

Competences of the European Union as set out in the Constitution

Exclusive competences, where the EU alone can legislate:

· Customs union

· Competition rules necessary for the internal market

· Monetary policy, for the Member States which have adopted the euro

· The conservation of marine biological resources under the common fisheries policy

· Common commercial policy

Shared competences, where the power to legislate is shared between the Member States and the EU:

· Internal market

· Certain aspects of social policy

· Economic, social and territorial cohesion

· Agriculture and fisheries (excluding conservation of marine biological resources)

· Environment

· Consumer protection

· Transport

· Trans-European networks

· Energy

· Area of freedom, security and justice

· Certain common safety concerns in public health matters

Areas where the EU can have a supporting, coordinating or complementary role:  

· Protection and improvement of human health
· Industry
· Culture
· Education, youth, sport and vocational training
· Civil protection
· Administrative cooperation 
Note prepared by Catherine Davidson, East of England Brussels Office

23rd June 2004

� including Andrew Duff, MEP for the East of England


� The Presidency rotates among Member States and lasts a period of 6 months.  Ireland holds the Presidency for the first half of 2004 and then hands it over to the Netherlands.  In 2005 the Presidency passes to Luxembourg and then to the UK.





PAGE  
6

[image: image1.jpg]